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STATEMENT OF THE CASE
Nature

Of The Case
Marvin TomaS-Velasquez appeals from the judgment of conviction entered upon the jury

trial

verdicts

ﬁnding him guilty of trafﬁcking

in

methamphetamine, possession of marijuana, and

possession 0f drug paraphernalia.

Statement

On

Of The

Facts

And Course Of The Proceedings

Christmas Eve 2018,

at

approximately 11:20 pm, Ofﬁcer Matthew Lane of the Boise

Police Department stopped a vehicle on Vista Ave. in Boise because

operating headlights or brake lights. (Trial Tr., p.161, Ls.3-8; p.163, L.11

it

did not display any

— p.164,

Lane approached the vehicle and made contact with the two occupants — the
Tomas—Velasquez,
Velasquez. (Trial

From

and

a

T12, p.165,

front

L.11

passenger,

— p.166,

outside the vehicle, Ofﬁcer

Tomas-Velasquez’s

L.8; p.362, L.8

— p.363,

Lane observed a

eX-wife,

leg.

to

(Trial Tr., p.172, Ls.12-20; p.197, Ls.10-16.)

driver,

Marvin

Ashley

Tomas-

baggy containing a

(Trial Tr., p.168, L.7-11.)

Ofﬁcer Lane also smelled the odor of marijuana While he was standing on the
vehicle.

Ofﬁcer

L.4.)

clear cellophane

white crystal-like substance beneath Ms. Tomas-Velasquez’s

L.9.)

driver’s side

of the

Ofﬁcer Lane called for backup ofﬁcers

respond to the scene, and had both Tomas-Velasquez and Ms. Tomas—Velasquez removed

from the vehicle.

(Trial Tr., p.168, L. 12

In addition to the

— p.170,

L.5.)

baggy located under Ms. Tomas-Velasquez’s

leg,

Ofﬁcer Lane also

located two additional baggies containing a white crystal substance located between the cushions

(Trial Tr., p.174, L.6

in the front seats.

Where

—

The substances were

p.175, L22.)

sent to a state lab,

methamphetamine With a cumulative

testing revealed that all three baggies contained

weight of 111.09 grams (55.79 grams, 27.53 grams, and 27.77 grams in the three bags,
respectively), 0r 3.96 ounces. (Trial Tr., p.191, Ls.1-21; p.299, L.6

— p.305,

L.10.)

Ofﬁcer Lane

additionally located marijuana in a container in the vehicle’s glove box, and a marijuana pipe

underneath the front center armrest.
L.5.)

(Trial Tr., p.171,

L.19 — p.172, L.1

1;

p.173, L.14

—

p.174,

Ofﬁcer Lane identiﬁed those two items by the odor of marijuana coming from the

container,

which

also contained a label containing the term

6

‘useable marijuana” and a

THC

percentage; and because the pipe had the odor 0f burnt marijuana. (Id.)

Ofﬁcer Lane also located $465

in cash,

—

two

Velasquez’s person.

(Trial Tr., p.170, L.6

extractions completed

on one 0f Tomas-Velasquez’s

methamphetamine;

(2) text

cell

phones, and a lighter on Tomas-

p.171, L.3; p.222, L.7

cell

— p.223,

phone revealed:

(1) a

L.12.)

Later,

photograph 0f

messages exchanges which appeared to depict Tomas-Velasquez

discussing the transaction of controlled substances, including 0n the date of Tomas-Velasquez’s

arrest;

and

(3) call logs depicting

evening of Tomas-Velasquez’s

phone

calls

and attempted phone

arrest,

made between Tomas—Velasquez and one of

calls

0n the afternoon and

individuals Tomas—Velasquez appeared to be texting about drug transactions.

L.6

— p.310,
The

L.4; p.327, L.9

state

— p.346,

the

(Trial Tr., p.309,

L.17; State’s Exhibits 6, 9, 10, 11, 15, 16.)

charged Tomas-Velasquez with trafﬁcking in methamphetamine, possession of

marijuana, and possession 0f drug paraphernalia. (R., pp.29-30.) The state charged Ms. Tomas-

Velasquez With trafﬁcking in methamphetamine.

(m

Tr.,

p.133, L.13

—

p.134, L.10.)

The

cases were consolidated for

Tomas-Velasquez guilty 0f

come

t0 a

trial.

all

(R., p.14.)

The

the conclusion of the

three charges against him.

unanimous verdict With respect

district court

At

(R., p.1 12.)

t0 the charge against

trial,

the jury found

The jury was unable

t0

Ms. Tomas-Velasquez, and the

declared a hung jury on that charge. (7/12/19 Tr. 1, p.6, Ls.5-25; p.8, Ls.19-23.)

district court

imposed a uniﬁed eight—year ﬁxed sentence

trafﬁcking conviction, and concurrent

jail

for

TomaS-Velasquez’s

sentences for the other two convictions.

(R., pp.1 17-

12 1 .) Tomas—Velasquez timely appealed. (R., pp. 125- 1 28.)

1

The

transcript

trial transcript.

of the jury’s reading of the verdicts

is

contained in a separate transcript than the

ISSUES
Tomas-Velasquez
I.

Did

states the issues

the district court err

inadmissible

for

failure

0n appeal

as:

by admitting evidence it had previously ruled
t0 comply With expert Witness disclosure

requirements under I.C.R. 16?

II.

Was

there

sufﬁcient

evidence that Mr.

Tomas—Velasquez possessed

marijuana and paraphernalia?
(Appellant’s brief, p. 5.)

The
1.

state rephrases the issues as:

Has Tomas-Velasquez

failed t0 demonstrate that the district court erred

by permitting

the

prosecutor t0 examine Detective McCarthy about the street value of methamphetamine?
In any event,

2.

was any such

error harmless?

Did the state present sufﬁcient evidence from Which a rational jury could ﬁnd
Tomas-Velasquez possessed marijuana and drug paraphernalia?

that

ARGUMENT
I.

Tomas-Velasquez Failed To Demonstrate That The District Court Erred BV Permitting The
T0 Examine Detective McCarthy About The Street Value Of Methamphetamine.
In Any Event, Any Such Error Was Harmless

Prosecutor

A.

Introduction

Tomas—Velasquez contends

that the district court erred

examine Detective McCarthy, during the jury

trial,

about the

by permitting

street

the prosecutor t0

value 0f methamphetamine.

Speciﬁcally, Tomas-Velasquez contends that this ruling

(Appellant’s brief, pp.5-11.)

was

contrary t0 the district court’s pretrial ruling, in which Tomas—Velasquez asserts that the court

excluded

this

evidence on the ground that the state failed to adequately disclose the testimony

pursuant to I.C.R. 16(b)(7).
within

B.

its

(Id.)

A

review 0f the record reveals that the

discretion in permitting the testimony, and that in

Of Review

The

court has broad discretion in the admission 0f evidence, and

reversed only

When

there has been a clear abuse of discretion.

218, 245 P.3d 961, 970 (2010) (citations omitted).

occurred and,

of discretion.
trial

if so, the appropriate sanction for the

E

State V.

discretion.”

Citizens Against

its

own

its

judgment

will be

State V. Perry, 150 Idaho 209,

Likewise, whether a discovery Violation

discovery Violation are reviewed for an abuse

Montgomery, 163 Idaho 40, 45, 408 P.3d

court’s interpretation of

acted

any event, any error was harmless.

Standard

trial

district court

38, 43 (2017).

Finally, a

order Will be upheld “unless the record shows an abuse 0f

Range Expansion

V.

Idaho Fish

And Game

634, 289 P.3d 32, 36 (2012) (interpretation 0f injunctive order).

Dep’t, 153 Idaho 630,

In evaluating whether a lower court abused

four-part inquiry,

Which asks “Whether the

its

discretion, the appellate court conducts a

trial court: (1)

discretion; (2) acted Within the outer boundaries

correctly perceived the issue as one 0f

0f its discretion;

legal standards applicable t0 the speciﬁc choices available t0

the exercise 0f reason.”

Lunneborg

V.

it;

State V. Herrera, 164 Idaho 261, 272,

MV Fun Life,

(3) acted consistently

and

reached

its

decision

429 P.3d 149, 160 (2018)

by

(citing

163 Idaho 856, 863, 421 P.3d 187, 194 (2018)).

Tomas-Velasquez Has Failed T0 Demonstrate That The

C.

(4)

With the

District

Court Abused

Its

Discretion

At a pretrial

hearing, Tomas—Velasquez informed the district court that the state

an untimelyz discovery disclosure stating that

from

Detective

Jordan

McCarthy

methamphetamine. (7/2/19
to

be excluded from the

his

own

Tr.3, p.6,

trial,

it

regarding,

had made

intended t0 present expert witness testimony

among

other

things,

the

street

value

0f

L.17 — p.7, L.14.) Tomas-Velasquez asked for the expert

and asserted

that, if he

had sufﬁcient time, he may be able

to obtain

expert t0 challenge any state expert testimony regarding the value of methamphetamine.

(7/2/19 Tn, p.7, Ls.4—1

1.)

2

Tomas-Velasquez told the court that the disclosure was made on July 1, 2019. (7/2/19 Tr., p.7,
While the discovery compliance date 0n the district court’s scheduling order
contained an illegible May 2019 date (R., p.35), the minutes from the proceeding indicate that
the deadline was May 10, 2019 (R., p.34).
Ls.12-14.)

3

The

transcript of the July 2,

2019 hearing was included

in a separate ﬁle after the district court

granted Tomas-Velasquez’s objection t0 the record. (1/9/20 Order.)

Though

the disclosures themselves are not a part of the appellate record,4 the prosecutor,

during the pretrial hearing, relayed some 0f the contents of the two disclosures

which pertained

t0 the expected testimony

was signed by the prosecutor on May

17,

The

0f Detective McCarthy.

made by

the state

ﬁrst disclosure,

2019, provided (as read by the prosecutor

Which

at the pretrial

hearing):

That the

state intends to offer

expert Witness, pursuant t0

testimony of Detective Jordan McCarthy, an

IRE 702, 703.

The

state Will elicit

testimony from

McCarthy regarding

weights and quantities,

the typical habits and practices, persons involved
and purchases, including street value and common
certain controlled substances, including methamphetamine

as well as the evidence

commonly located

Detective

in narcotics usage,

sales

in narcotics distribution investigations.

He’ll testify regarding the typical habits and practices used

involved for purchase, use, distribution of methamphetamine.

It

by those

will also provide

common methods 0f communication, including the use 0f
messages for communication between the purchaser and supplier 0f
methamphetamine as well as common street lingo used to reference illegal
information regarding

text

narcotics.

(7/2/19 Tr., p.8, L.7

— p.9,

L.2.)

The prosecutor then
t0

stated that, out 0f a concern that his initial disclosure

be insufﬁcient, he prepared a second disclosure, signed June

extensive,” and “goes

much more

ﬁthher information about

this

16,

may be deemed

2019, Which was “extremely

in depth.” (7/2/19 Tr., p.9, Ls.3-19.)

The

state did

not provide

second disclosure, which also does not appear in the appellate

record.

4

Missing portions of the record are presumed t0 support the actions 0f the court below. Rutter
McLaughlin, 101 Idaho 292, 293, 612 P.2d 135, 136 (1980).

V.

Upon

questioning from the district court, the prosecutor explained that the state sought to

introduce testimony about the street value 0f methamphetamine in order t0 attempt t0 link

money amounts

references t0 weights and

Velasquez participated
Velasquez’s vehicle.

in,

referenced in the text message exchanges that Tomas-

with the speciﬁc weight 0f the methamphetamine found in Tomas-

(7/2/19 Tr., p.16, L.2

—

p.17, L.24.)

In other words, the introduction 0f

testimony approximating the street value 0f methamphetamine could tend to demonstrate that

Tomas—Velasquez was texting about a speciﬁc methamphetamine transaction involving the very

methamphetamine

The
inadequate.

that

was recovered from

district court

I’ll

stated,

“I’ll

his vehicle. (Id.)

ﬁnd

exclude that testimony from

that the state’s disclosure is both

untimely and

Ls.15-17.)

However, the

trial.”

(7/2/19 Tr., p.1

1,

hearing continued, and the district court and the parties discussed Whether the case should be
continued,

how much

time Tomas—Velasquez might need t0 obtain a defense expert t0 rebut the

state expert’s testimony,

guilt.

(7/2/19 Tr., p.1

1,

and what types of evidence the

state

possessed 0f Tomas—Velasquez’s

L.17 — p.17, L.24.)

After this discussion, the court asked the prosecutor, “So, in essence, your expert
disclosure

T11, p.17,

is

that he’s read these text messages,

and he believes

this is talk

about drugs?” (7/2/19

L.25 — p.18, L.2.) The prosecutor responded in the afﬁrmative. (7/2/19

Why this

Tr., p.18, Ls.3-

7.)

The

text

messages and that he believes they talk about drugs” was omitted from the

court then asked the prosecutor

disclosure

made

in

May.

“opinion that [Detective McCarthy] read these

(7/2/19 T12, p.18, Ls.8-1

1.)

The prosecutor responded

state’s initial

that

he did not

have a good answer for

this,

and

that the

omission was an oversight.

(7/2/19 Tr., p.18, Ls.12-

25.)

Following some additional discussion about possibly continuing the
court stated, “[w]ell, I’m not going to

expert.

than

case.

it

move

the

I’m going

trial date.

Frankly, this simply should have been done on time.

was.
I’ll

It

sounds t0

like the state has other

bed

that

The court then clariﬁed

that

simply leave

p.22, Ls.7-14.)

me

it

to lie in the

keep

was not going

it

themselves, but simply “the expert testimony.”

I’ll

t0 exclude the state’s

should have been done better

avenues by Which

made.

it

It

the district

trial,

this

it

can attempt t0 prove the

0n

for trial.”

(7/2/19 Tr.,

t0 exclude the text

(7/2/19 Tr., p.23, Ls.2-5;

ﬂ alﬁ

p.31, L.7 (the court’s analysis in denying Tomas-Velasquez’s I.R.E. 404(b)

messages

p.28, L.5

motion

—

t0 exclude

the text messages».

Detective

13.)

McCarthy

testiﬁed 0n the second day 0f the jury

trial.

(Trial Tr., p.307, Ls.10-

During his direct examination, the prosecutor asked Detective McCarthy what the

approximate

street

p.313, Ls.23-25.)

value 0f an ounce of methamphetamine was in December 2018.

Tomas-Velasquez objected.

initially sustained the objection.

(Trial Tr., p.314, Ls.1-2.)

(Trial Tr., p.314,

0f the jury, the prosecutor argued that the

district court

L3.) However, then, outside of the presence

district court’s pretrial ruling

McCarthy was precluded from

testifying about the value

McCarthy was excluded from

testifying about the nature of the text

involved discussions of drug transactions. (Trial

The

(Trial T11,

was not

that Detective

0f methamphetamine, but that Detective

Tr., p.3 14,

messages and whether they

L.20 — p.3 15, L.2.)

The court then overruled

the objection, stating that “the State’s initial disclosure

was an

adequate one t0 put the defense 0n notice that Detective McCarthy would be answering the
question he just got asked [about the street value 0f methamphetamine].” (Trial Tr., p.317, Ls.7—

11.)

The court then

“[t]here

entertained additional argument from Tomas-Velasquez,

was a second

“[t]hat is

Where

disclosure,” that “[t]hat’s

[the court] indicated

and ruled

Where we had the motion

“some imprecision

in

—

[its]

p.318, L.3.)

to give

pretrial ruling,” but that its “recollection

that there

may have been

0f my ruling was

some point

in this case,”

and

that

it

it

would not

that, I guess,

“would not permit

an opinion about Whether he believed these two individuals, 0r either one of them,

was engaged

—

that

expert disclosure.”

permit Detective McCarthy t0 give an opinion about the particular text messages

him

and

in limine,”

initial

The court then acknowledged

are going to be offered into evidence at

noted that

that the State could not elicit testimony about that

speciﬁc pricing because that speciﬁc pricing was lacking in their
(Trial T11, p.317, L.15

who

in the sale

p.319, L9.)

0f narcotics based on what he read on the phone.” (Trial

The court permitted

value of methamphetamine.

the prosecutor to ask Detective

Tr., p.3

McCarthy about

(Trial Tr., p.319, Ls.19-24; p.322, Ls.3-10.)

Detective

1

8,

L.23

the street

McCarthy

responded that an ounce of methamphetamine could be sold for anywhere between $300 and

$600 an ounce.

(Trial Tr., p.322, Ls.3-10.)

Particularly in the light of the absence of the state’s

the appellate record,

above, there

is

Tomas—Velasquez has

two relevant

pretrial disclosures

failed to demonstrate district court error.

evidence in the record t0 support the conclusion 0f the

assertion 0f the prosecutor, that the district court excluded, as

10

it

trial

from

As noted

court,

and the

speciﬁcally discussed With the

prosecutor

at the pretrial

hearing (7/2/19 Tr., p.17, L.25

—

L25), any expert testimony

p.18,

regarding the meaning 0f the admitted text messages, and Whether such messages reﬂected an

ongoing drug transaction.

While the

state

acknowledges

that the court also

made more

regarding the exclusion 0f the state’s expert testimony,

excluded

Detective

McCarthy

from

providing

it

testimony

never speciﬁcally 0r expressly
about

methamphetamine independent 0f any of the information contained
7/2/19 Tr.) Without any such written 0r verbal order, a

Tomas-Velasquez, or the
to ascertain

full

and/or clarifying

street

in the text messages.5

more speciﬁed motion

0f

value

in limine

(E

ﬁled by

contents 0f the state’s disclosures t0 provide additional context and

its

district court

abused

its

discretion

—

as

opposed

t0

simply modifying

ruling over the course of the hearing.

Tomas—Velasquez has

failed to demonstrate that the district court

With respect t0 Detective McCarthy’s testimony about the

Court

the

whether the disclosures complied with the rules 0f discovery, Tomas—Velasquez

cannot demonstrate that the

This

general, broader statements

should

therefore

afﬁrm

street

Tomas-Velasquez’s

abused

its

discretion

value 0f methamphetamine.

conviction

for

trafﬁcking

in

methamphetamine.

5

However, the state acknowledges that the district court appeared to expressly observe what it
believed to be a defect in the state’s initial disclosure — that it did not include the facts or data
Detective McCarthy would be relying upon t0 provide his testimony about the street value of
methamphetamine. (7/2/19 T11, p.1 1, Ls.7-12.)

11

Any Error Was Harmless

D.

Error

may

not be predicated upon a ruling which admits or excludes evidence unless a

substantial right of the party

is

defect, irregularity 0r variance

“The inquiry

is

affected

....”

I.R.E. 103(a).

which does not

E

alﬂ

I.C.R. 52

affect substantial rights shall

(“Any

error,

be disregarded”).

whether, beyond a reasonable doubt, a rational jury would have convicted [the

defendant] even Without the admission 0f the challenged evidence.” State V. Johnson, 148 Idaho

664, 669, 227 P.3d 918, 923 (2010) (citing

Neder

V.

United

States,

527 U.S.

1,

Chapman

18 (1999)).

V. California,

386 U.S.

18,

24 (1967);

Likewise, where the district court should have

excluded evidence based upon a discovery Violation but did not, “the error

is

Court ﬁnds that the result would be the same without the error.”

Montgomery, 163

State V.

harmless

if the

Idaho 40, 46, 408 P.3d 38, 44 (2017) (ﬁnding erroneous admission of the investigating ofﬁcer’s
testimony harmless because the court could say “beyond a reasonable doubt that the jury’s
verdict

would have been

the

same even without the ofﬁcer’s testimony”).

In this case, even if the district court erred

by

failing t0 recognize

ruling excluding Detective McCarthy’s testimony about the street value 0f

any contrary

pretrial

methamphetamine —

whether construed as an error related to the admission 0f evidence, 0r an error pertaining to a
lack of sanction for a discovery Violation

As noted

— any such

was harmless.

above, the relevance of Detective McCarthy’s testimony about the street value

0f the methamphetamine involved an attempt to

amounts

error

in the text

tie certain

references t0 weights and cash

message exchanges with the methamphetamine found

in the vehicle.

However, by the time the jury was tasked With reaching a verdict 0n TomaS-Velasquez’s

12

methamphetamine trafﬁcking charge,

was only required

— not

that

to

evidence was of limited usefulness because the state

this

prove that Tomas-Velasquez possessed over 28 grams of methamphetamine

he manufactured

it,

delivered

it,

0r brought

it

into the state.

While the

state’s initial

charging document contained these alternative theories 0f Tomas-Velasquez’s guilt (R., p.30),
the court struck, with the state’s consent, the “manufacture” language

information during the

trial (Trial Tr.,

p.275, L.23

—

from the charging

p.278, L4), and the “brought into the state”

language from the ﬁnal jury instructions prior t0 the parties’ closing arguments (Trial

L.16 — p.436, L.7). Additionally,
partially granted

— p.355,

conclusion of the state’s case-in-chief, the district court

Tomas-Velasquez “delivered” the methamphetamine.

trafﬁcking in methamphetamine, the state

Idaho)

was methamphetamine, and

— not

that

to

guilty

0f

prove beyond a reasonable doubt only

that this act occurred

that

he knew the

0n 0r about December 24, 2019

he delivered any of the methamphetamine.

reduced the importance of the
text

was required

ﬁnd Tomas-Velasquez

Tomas-Velasquez possessed over 28 grams of methamphetamine (and

substance

(Trial Tr., p.349,

L.2).

Thus, the jury was ultimately instructed that t0

that

p.435,

Tomas-Velasquez’s I.C.R. 29 motion for a judgment of acquittal by striking the

state’s allegation that

L.9

at the

Tr.,

(R., p.98.)

in

This signiﬁcantly

state’s ability t0 link the controlled substances discussed in the

message exchange With the speciﬁc methamphetamine recovered from Tomas—Velasquez’s

vehicle,

and correspondingly, signiﬁcantly reduced the importance 0f Detective McCarthy’s

testimony about the street value of methamphetamine.

13

Where possession of controlled

may be

actual or constructive.

substances

is

an element 0f a charged crime, possession

State V. Southwick, 158 Idaho 173, 178,

345 P.3d 232, 237

App. 2014). To establish constructive possession of a controlled substance, the
that the defendant

knew of the

state

substance and had the power and intention to control

(Ct.

must show
it.

State V.

Blake, 133 Idaho 237, 242, 985 P.2d 117, 122 (1999); State V. Betancourt, 151 Idaho 635, 638,

262 P.3d 278, 281

(Ct.

App. 201

accused and the substance
the accused

is

1).

Constructive possession “exists Where a nexus between the

sufﬁciently proven so as to give rise to the reasonable inference that

was not simply

a bystander but, rather, had the

dominion and control over the substance.” State
730
its

(Ct.

V.

power and

intent to exercise

Crawford, 130 Idaho 592, 595, 944 P.2d 727,

App. 1997). More than one person can be

in possession

presence and has the power and intention to control

it.

0f something

E m,

if

each knows of

at

241, 985 P.2d

133 Idaho

at 121.

In

this

case,

the

constructively possessed the

28 grams. Therefore, any

state

presented

methamphetamine found

plain

three bags of

evidence

in his vehicle,

district court error pertaining t0

the street value of methamphetamine

One of the

overwhelming

Which weighed

in excess

0f

Detective McCarthy’s testimony about

was harmless.

methamphetamine recovered from the vehicle was observed

View by Ofﬁcer Lane, located behind Ms. Tomas-Velasquez’s

initially

Tomas-Velasquez

that

leg,

in

When Ofﬁcer Lane

approached the vehicle, prompting him to direct the vehicle occupants to put their hands

up 0n the dashboard.

(Trial T11, p.168, Ls.4-16;

State’s Exhibit

1,

0:51

—

1:32.)

As

the

prosecutor argued during his closing argument (Trial Tr., p.464, Ls.3-13), this would have been a

14

strange place t0 transport

methamphetamine

individuals in the vehicle were

in a vehicle in

unaware of the presence

Instead, the only reasonable inference

from

this

— an

upon

the initiation of the trafﬁc stop.6

area accessible t0 both vehicle occupants.

front passenger seat

(Trial Tr., p.174, L.6

photograph 0f methamphetamine was extracted from Tomas-Velasquez’s
introduced into evidence at

trial.

(State’s exhibit 6; Trial Tr., p.344,

—

p.175, L22.)

methamphetamine, the admitted

phone demonstrated

some type of

that

text

trial (Trial T11,

L.22 — p.346, L.17.)

p.228, L.7

street

value 0f

messages exchanges extracted from Tomas-Velasquez’s

Tomas-Velasquez was presently involved

controlled substance.

A

phone and

cell

McCarthy’s testimony about the

Further, even discounting Detective

6

The

presented evidence of Tomas-Velasquez’s familiarity with methamphetamine.

state also

testiﬁed at

both

control, the substance.

two bags of methamphetamine were located between the driver and

cushions

The

and did not

if

placement 0f the methamphetamine was that the

individuals hastily tried t0 conceal the substance

other

of,

any event, particularly

As

translated

— p.237,

by an

L.4), these

in a transaction involving

individual utilized

by

the state

who

messages provided, in part7

Ms. Tomas—Velasquez testiﬁed that after Tomas-Velasquez realized he was
being pulled over by Ofﬁcer Lane, he shoved the bag of methamphetamine under her leg, but
that she did not attempt to further conceal the methamphetamine herself. (Trial Tr., p.408, L.16
In fact, at the

— p.41 1,
7

The

not

all

trial,

L.2.)

original

and translated text messages, as they appeared in the corresponding

presented in chronological order.

in this brief in chronological order.

refer to the

The

state

Additionally, for

some of the

15

had t0
message was

text messages, the state

Spanish-language exhibits t0 ascertain whether a particular text

incoming or outgoing.

exhibits, are

has attempted to present the excerpts quoted

12/16/2018 (State’s Exhibits 9 (Spanish), 15 (Translation)):

Outgoing: Wait for

Incoming:

me

Walmart

[at/in]

Hey so Wal-Mart

Incoming: Or

[in/at]

#2?

Outgoing: 2
12/22/2018 (State’s Exhibits 9 (Spanish), 15 (Translation)):

Incoming:

It

was 6 g

short.

How

You

does that leave us?

said

1/2

for

How

me.

does that leave us?
Outgoing: [It/he/she] was about 4 g short to complete 4. But I told [him/her] to
take 3 1/2 And the other little piece for you It’s about 10 g
Incoming: OK. They were 6 but if you say 4 Im kool so 1750

Incoming: Plus 300 from padadom
Outgoing: That’s right 01d

man

Outgoing: Complete t0 [take/bring] 6 So [we’re/you’re/I’m] not too far behind.

Incoming: Alright
12/23/2018: (State’s Exhibits 11 (Spanish), 15 (Translation)):

Outgoing:

How are you doing 01d man

Incoming: Honestly

I

don’t have anything right

California and didn’t let

Outgoing:

Incoming:

me know When he

man
They’re after me too
I don’t know honestly

Outgoing: For

when

the dude

left

had

t0 leave to

While Iwas sleeping

old

tomorrow. Yeah
Outgoing: Yeah 01d

now

man

I

Call

I

don’t

know

we’ll see if this dude

comes

understand

me When you’re ready

12/24/2018 (State’s Exhibits 10 (Spanish), 15 (Translation)):

Outgoing:

Come

over

Incoming: Yeah old

man

Incoming: Bro that dude has the weight but he’s not here
for

it

so he doesn’t

know

Incoming: [He/she fucking needs
ask [him/her] for

8

The

translator

was not

it

I

don’t want t0 ask

him

anything
a

lot/It’s

fucking missing a

it

familiar With this term. (State’s exhibit 5.)
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lot]

old

man

to

go

Outgoing: Ineed

it

old

man just to measure

it

and

for [you/him/her]

I’ll

bring

it

to

[you/him/her]

Outgoing: I’m coming 01d

(Most brackets in

The

state

man

original, punctuation as in original).

submits that even without Detective McCarthy’s testimony about the street

value of methamphetamine to link the weight of the methamphetamine fond in the vehicle with
the weights

discussed in the messages, these text message

still

exchanges clearly depict

discussions pertaining t0 the transacting 0f a controlled substance, occurring up t0 and including
the date 0f Tomas-Velasquez’s arrest.

This further demonstrated not only Tomas-Velasquez’s

knowledge 0f controlled substances generally, but

methamphetamine recovered from

his

knowledge and control over the

his vehicle.

In addition t0 these text messages, the state introduced

phone

Tomas-Velasquez’s phone that reﬂected approximately 13 phone

made 0n

call logs extracted

calls or

the afternoon and evening of Tomas-Velasquez’s arrest, and

from

attempted phone calls

numerous others

in the

days prior, between Tomas-Velasquez and two of the other individuals involved in the text

message exchanges quoted above, and admitted
and 6147).

into evidence

(phone numbers ending in 0185

(State’s Exhibit 16).

Further, even discounting Detective

McCarthy’s testimony about the

methamphetamine, the jury was aware, and as the prosecutor pointed out

(Trial

street

value 0f

TL, p.462, L.3-

463, L2), that 111 grams, or 3.96 ounces, of methamphetamine was recovered from the vehicle.

This appears t0 correspond With one of the admitted text messages relaying, “[It/he/she] was

about 4 g short to complete 4.” (State’s Exhibits
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9, 15.)

Finally, the substantial

amount of cash

found 0n Tomas-Velasquez’s person (located not in his wallet, which Tomas—Velasquez removed
prior to the search of his person, but in his

back pocket)

p.170, Ls.21-23), further indicated that Tomas—Velasquez

0f controlled substances, and thus was aware

of,

(Trial Tr., p.167,

was

L.18 — p.168, L.3;

currently involved in a transaction

and controlled, the methamphetamine found

near him in his vehicle.
In light 0f the possession theory of trafﬁcking ultimately presented t0 the jury in this

case,

overwhelming evidence 0f Tomas—Velasquez’s

the

methamphetamine found

in his vehicle as presented

by

constructive

possession

of the

the state, and the lack of signiﬁcance of

Detective McCarthy’s testimony about the street value 0f methamphetamine, any court error

with respect to Detective McCarthy’s testimony was harmless beyond a reasonable doubt. This

Court should therefore afﬁrm Tomas-Velasquez’s methamphetamine trafﬁcking conviction.

II

The

State Presented Sufﬁcient Evidence

From Which A

Tomas-Velasquez Possessed Marijuana

A.

Rational JurV Could Find That

And Drug Paraphernalia

Introduction

Tomas—Velasquez contends

that the district court presented insufﬁcient evidence to

support his convictions for possession of marijuana and drug paraphernalia.
pp.1 1-15.)

However, a review 0f the record reveals

from which a

rational jury could conclude that

(Appellant’s brief,

that the state presented sufﬁcient evidence

Tomas-Velasquez possessed the marijuana and

marijuana pipe found in his vehicle.
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Standard

B.

An

Of Review

appellate court Will not set aside a judgment of conviction entered

if there is substantial

evidence upon Which a rational

elements of the crime beyond a reasonable doubt.
603, 607 (Ct. App. 1997); State

V.

State V. Hart, 112 Idaho 759, 761,

trier

upon a jury

verdict

of fact could have found the essential

955 P.2d

State V. Miller, 131 Idaho 288, 292,

Reyes, 121 Idaho 570, 572, 826 P.2d 919, 921 (Ct. App. 1992);

735 P.2d 1070, 1072

(Ct.

App. 1987).

In conducting this review, the appellate court will not substitute

its

View

for that

0f the

m

jury as t0 the credibility 0f Witnesses, the weight t0 be given t0 the testimony, or the reasonable
inferences t0 be

drawn from the evidence.

m,

Knutson, 121 Idaho 101, 104, 822 P.2d 998, 1001

131 Idaho at 292, 955 P.2d at 607;

(Ct.

App. 1991); Hart, 112 Idaho

at

761, 735

P.2d at 1072. Moreover, the facts, and inferences t0 be drawn from those facts, are construed in
favor 0f upholding the jury’s verdict. Miller, 131 Idaho at 292, 955 P.2d at 607; Hart, 112 Idaho

at

761, 735 P.2d at 1072.

The State Presented Sufﬁcient Evidence From Which A Rational JurV Could Infer That
Tomas-Velasquez Possessed The Mariiuana And Marijuana Paraphernalia Recovered

C.

From His Vehicle

As

discussed above, Where possession 0f controlled substances

crime, possession

T0

actual 0r constructive.

Southwick, 158 Idaho

an element 0f a charged
at 178,

establish constructive possession of a controlled substance, the state

defendant

at

may be

is

knew 0f the

substance and had the power and intention to control

345 P.3d

must show
it.

at

237.

that the

Blake, 133 Idaho

242, 985 P.2d at 122; Betancourt, 151 Idaho at 638, 262 P.3d at 281). Constructive possession
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“exists

where a nexus between the accused and the substance

rise to the reasonable inference that the

power and

intent t0 exercise

its

dominion and control over the substance.” Crawford, 130 Idaho
in possession

presence and has the power and intention to control

A jury may

at 121.

infer

sufﬁciently proven so as to give

accused was not simply a bystander but, rather, had the

More than one person can be

595, 944 P.2d at 730.

is

it.

of something

E m,

133 Idaho

knowledge of the substance Where a defendant

premises, but additional circumstances showing knowledge are necessary

is

at

if

each knows 0f

at

241, 985 P.2d

in control

when the

of the

control

is

not

exclusive. Li. at 242, 985 P.2d at 122.

Here,

the

state

presented sufﬁcient evidence that Tomas-Velasquez constructively

possessed both the marijuana and the drug paraphernalia that were recovered from the vehicle.

There were only two occupants of the vehicle, and both the marijuana (found in the glove box),

and the marijuana pipe (found underneath the front center console), were accessible
Tomas—Velasquez, the

— p.172,

L.1

1;

driver,

and Ms. Tomas-Velasquez, the passenger.

t0 both

(Trial Tr., p.171,

Mr.

L.19

p.173, L.15 —p.174, L.5.)

Additionally, the odor of marijuana emanating from the vehicle

Lane while he was standing outside the

driver’s side door

—

as noticed

— would have been evident

by Ofﬁcer
to

Tomas-

Velasquez as well, ﬁthher demonstrating his knowledge 0f the presence of the marijuana and
paraphernalia.

lighter

(Trial Tr., p.172, Ls.12-20; p.197, Ls.10-16.)

Further,

Ofﬁcer Lane found a

on Tomas—Velasquez’s person, a discovery which rendered Tomas-Velasquez

individual in the vehicle With the present capacity t0 use the marijuana pipe

burnt marijuana.

(Trial Tr., p.170, Ls.9-14; p.173,

20

L.24 — p.174, L.5.)

as the only

— Which smelled

like

Finally, the only other

passenger in the vehicle, Ms. Tomas-Velasquez, denied knowledge of the presence 0f the
marijuana. (Trial Tr., p.369, Ls.21-23.)

From this cumulative
that

evidence, a rational jury could conclude, as the jury did in this case,

Tomas—Velasquez was aware

recovered from the vehicle.

The

of,

and had control over, the marijuana and marijuana pipe
presented sufﬁcient evidence t0 support these

state therefore

convictions, and this Court should correspondingly

afﬁrm TomaS-Velasquez’s convictions.

CONCLUSION
The

state respectfully requests this

Court to afﬁrm Tomas-Velasquez’s judgments 0f

conviction.

DATED this

18th day of September, 2020.

/s/

Mark W. Olson

MARK W. OLSON
Deputy Attorney General

21

CERTEICATE OF SERVICE
I

HEREBY CERTIFY

copy of the foregoing
of iCourt File and Serve:
correct

that

I

day 0f September, 2020, served a true and
RESPONDENT to the attorney listed below by means

have

BRIEF OF

this 18th

SALLY J. COOLEY
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us

/s/

Mark W. Olson

MARK W. OLSON
Deputy Attorney General

MWO/dd

22

